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I THE BAILIFF: All rise. The Commission 
2 resumes the session. 
3 Be seated, please. 
4 HEARING EXAMTNER: I think we were lo MI 
s Doggett. 
6 MR. HANSEL: I have one preliminary 
7 matter. 
8 HEARING EXAMINER Sure. 
9 MR. HANSEL: Covad witnesses are 
o unavailable tomorrow. I've spoken with Verizon, ai 
1 they have no conflict with perhaps trying to put then 
2 in in the late afternoon today. Otherwise, they woul 
3 be available on Friday, but to the extent this 
4 proceeding potentially will end tomorrow, you knoa 
5 I'd rather put them in later this afternoon than 
6 request we extend the hearing. 
7 HEARING EXAMINER: Well, being the 
8 eternal optimist, we'll go ahead and put them on thi: 
9 afternoon. 
0 MR. HANSEL: Thank you. 
I 
2 I'm here, Robert E. Kelly, representing Allegiance 
3 Telecom of Virginia, Inc. 
4 HEARING EXAMINER: All right. Thank you 
5 MR. PAPPALARDO: Excuse me. Can we 

MR. KELLY Another preliminary matter. 
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1 migrations, voice migrations and data migrations. So 
2 it is a complicated topic and it is something that we 
3 need to work through as an industry. 
4 0 If a customer w+ to migrate from one 
5 C L K  to another CLEC, that information would bo 
h recorded in thc Verimn systems, wouldn't it? 
7 A I t  depends upon the type of migration and 
h the typ: c)f service. 
Y (1 If i t  was a simple residential customer, 

!<I assunung they use the same purchase of the UNE loop, 
I would h i  information be tracked in a way that tfie 

; 2  double billing tcam would have access to it? 
!i A A resale-to-resale migration or 
4 UNI.-I' i o ~ l i N I ~ - P  or resale-to-UNE-F migration whcn i t  

5 involves Verizon dial tone, then Verimn has a lot of 
6 that intormation in our records, yes. What we don't 
7 havc ir. OUT records is the products and services that 
8 the (:LE(' has rendered to the end customer, We know 
9 what tlie CLECs have purchased from Verimn, but we 

!O don't rlcccssarily know how that information is 
!I represented to the end customer and how it's being 
!2 priced sr represented to the end customer. So, we sec 
13 the whulesalc products that the CLEC has purchased 
!4 from \'erimn. We don't have any idea how they're 
!.s representingthat or charging their end customer for 

Pagc 

MR. DOGGETT: Thank you, Your Honor. 

HEAF3NG EXAMINER: Okay. Mr. Mue 
MR. MUELLER: None, Your Honor. 
HEARING E X A M h R :  I have no questic 

MS. HARALDSON: Yes. Your Honor, just tu..< 

I that. 
2 
3 have no further questions. 
4 
5 
6 
7 for this panel. Any reduect? 
8 
9 quick questions. 

i o  
I I EXAMINATION 
12 BY MS. HARALDSON: 
I3 Q. This is to Mr. Sullivan. 
14 Was the double-billing team established 
1s in November, 2000 or November, 2001? 
16 A.  The double-billing team was established 
17 in November, 2000. 
18 Q. How many months, then, has that been in 
19 place? 
20 A. It's been a year and -- you're going to 
21 test me on my math now. About a year and a half. 
22 Q. Thank you very much. 
23 A. Certainly. 
24 
2s Honor. 

MS. HARALDSON: Nothing further, Your 

Page 65: 
i HEAKING EXAMINER: Okay. Thank you. 
2 This panel may bc excused. 
3 * * * * *  
4 (Panel stood aside.) 
5 
6 
7 Rose Clayton, John White, Claire Beth Nogay, Maureer 
8 Davis, Tom Church, and Don Alben. 
9 
0 is checklist item number 4. 
! 
2 to the witnesses I ius1 called. Instead of calline 

HEARING EXAMINER: Call your next one. 
MS. PULLEY: Your Honor, Verimn calls 

These witnesses are the loop panel, which 

Your Honor, I need to make one correction 

3 Tom Church, wefie substituting Julie Canny. 
4 HEARING EXAMINER. Okay. 

MS PULLEY: Thank you. 

h' KOSkMARIE CLAYTON, JOHN WHITE, CLAIRE 
Y BETH KCGAY. MAUREEN DAVIS. JULIE CANNY md D0NAI.D E 
0 ALBERT, lhr Loops Panel, having fist been duly sworn, 
i testify ac follows, viz: 
2 
3 EXAMINATION 
4 BY MR. SMITH: 
5 ~~ - Q. Goodmorning. 

Page 
1 I would like each one of the panel 
2 members to please state their full name, their title, 
3 and give a brief description of their work 
4 responsibilities, starting with Ms. Nogay and workir 
s down theline? 
6 A (Nogay) My name is Claire Beth Nogay, 
7 Vice President for CLEC Operations, Verimn Sou& 
8 which constitutes the geography for all the Potomac 
9 states, Pennsylvania, Delaware and New Jersey, and 

I O  responsible for provisioning all CLEC local service5 
11 (Davis ) And my name is Maureen Davis. 
12 I'm the Executive Director for the National CLEC 
I3 Maintenance Centers, and I have responsibility for t 
14 maintenance and repair of all resold and unbundled 
IS services. 
16 (White) My name is John White. I'm the 
17 Executive Director for Wholesale Technology, and I 
18 support all of the wholesale operations and all the 
19 CLEC issues when technology issues come up. 
20 A. (Clayton) My name is Rosemarie Clayton, 
! I  Senior Product Manager for xDSLs and line shm'ng 
!2 the Verimn territory, and my responsibilities include 
!3 product development to line sharing, conditioning an 
!4 DSLs in general. 
!S (Albert) My name is Don Albert, Director 
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of Network Engineering and, fortunately, my title and 
responsibilities are the same as they were on Monday. 

Directx tc Vcnzon Wholesale Assurance. My 
respoi!sihilities are development and performance 
assurance tncasures and remedies for all of Verizon. 

?hank you. With respect to checklist 
miti 4 .  dtd you or one of your colleagues prepare or 
h a w  I t repard prefilcd testimony on this checklist 
i temq 

cj 

(Canny) I'm Julie Canny, the Executive 

Q 

~i'~1Jcctivc) Yes. 
Rcfcrring to the exhibit that has becn 

marked Exhibit 1,  is your direct testimony on thts 
checklist iieni paragraphs 124 through 207, includmg 
the atfaciments rcfercnced within those paragraphs? 

I n  referring to the exhibits that have 
been marked as 8 and 9A, is your reply testimony 
paragraphs 77 through 140, including the anachmcnts 
rcfcrenccd within those paragraphs? 

Thank you. Are there any additions or 
corrections that you would like to make to any of 
those paragraphs'? 

(Clayton) 1 have a correction. 

A (Collcctive) Yes. 
ij 

A (Collective) Yes. 
(2 

~~ 

A - ~ 

_ _ ~  ~ _ _  
~ ~ 
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A tilayton) Yes, 1 am. 
Q 
A 'Yes. I do. 
Q 

A I've got it. 
Q 

1% you have it with you'! 

Could you turn to paragraph 5 of that 

.There's an allegation or allegations made 

testimony'' 

in that paragraph stating that, "Contrary to Verimn's 
declaration that in no case will the new UNE rates be 
higher than the rates the CLECs are currently being 
billed, several of Verizon's charges are significantly 
higher than tk. charges currently in Covad's 
interconnection agreement with Verizon in the 
Corninonwealth of Virginia." 

Do you see that allegation? 

Wouid you like to comment on that 
allegation" 

Yes, I would. Although the supplemental 
tcstiniony focuses on electronic billing, there are 
allegations made in here by Covad that are inaccurate. 
All CLECs have the same rates, and they are the 

rates that are in the billing systems today, and the 
rates are higher than those that Covad has presented 
here, and thy are th same rates that we filed with 

A Yes, I do. 
Q 

A 

Page 
I Q. What is that correction? 
z A. The correction is lo paragraph 130 of the 
3 checklist declaration, the second sentence, and it 
4 should read "During the year 2001, the volume of W E - 1  
5 combinations and stand-alone loops combined incre 
6 by approximately 130 percent." 
7 Q. Do you have any other corrections'? 
8 A No. 
9 Q. Thank you. 

10 
I I with this onc corrcction as your testimony on 
I 2 checklist item 4 in this case? 
13 A. (Collective) Yes. 
14 Q. Thank you. 
15  MR. SMITH: Before tendering the panel 
16 for cross-examination, we would like to ask a few 
17 direct questions to Ms. Clayton regarding the 
I 8 responsive supplemental testimony on electronic 
19 billing of Ms. Evans on behalf of Covad 
20 Telecommunications Company that raised issues re 
21 to loop and loop pricing. 
22 HEARING EXAMINER: Okay. 
23 BY MR. SMITH: 
24 Q. Ms. Clayton, are you familiar with this 
25 supplemental testimony I just referred to? 

Do you adopt those designated paragraphs 

Page 
I tk Commission in the March time frame of this ye: 
2 Q. Thank you. 
3 A. You're welcome. 
4 Q. Ms. Clayton, are these rates in Covad's 
5 interconnection agreement? 
6 A. They are not in an existing 
7 interconnection agreement that I am aware of in 
8 Virginia today, no. 
9 Q. And what is the status of that 
, o  interconnection agreement in Virginia today? 

I A. The status is the interconnection 
. 2  agreement or the amendment itself is in limbo. 
13  Apparently, Covad was presented with the 
14  interconnection agreement; the agreement had ncver 
15 been signed. 
6 0. Thank YOU. 

17 A. You're-welcome. 
18 MR. SMITH: The panel is available for 
19 cross-examination. 
!O MR. SHOER: Thank you. 
!I 
12 EXAMINATION 
13 BY MR. SHOER: 
14 Q. Good morning. My name is Alan Shoer. I 
:S represent Cavalier Telephone. 

-- 
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I your qzemon 
2 Q Are you  aware that there were meetings 
3 that t w k  glace at the FCC d u n e  the Pennsylvania 271 

Page 68 
I looked at was the fact that we would build or would 
2 not build, and the actual conversion, special access 
3 to UNE conversion DOIICY. I don't hnk was oart of 

4 prom, wkre  competitors werecomplaining about the 
5 provisioning of DSI loops in Virginia? 
e A I ni gcncrally aware of Ihe complaints. 
7 I ' m  nct certain on the timing, you know, wkttler it  

h was diinng the Pennsylvania hearings or not. But I'ni 
Y general11 amare that there were complaints, yes. 
Ill (2 And as I understand it, it's your 
I i tcstini~)n:: :liar in the Pennsylvania 271 context, the 
1 2  FCC \',a> revealing ttle July, 2001 policy statcnicnt for 
I i deternxnation of Vcnmn's compliance with the 
! A  checklist rquirements for 271, correct'? 
! '. A Light Thcy addressed this issue in the 
1 6  Penns:~ltania ruling and held that the policy that was 
I in place 21 thc time was consistent with cument FCC 
18 rulcs. 
I G  (1 All right. At no point during that 
2(1 review in thc FCC did the FCC consider whether this 
2 i  three, Triplicate conversion order we described is 
21 compliant with the checklist items for 271 
:? application, did it? 
24 .A I'm iiut aware of exactly what elements of 

~ thepoiicy thcy looked at. I think that what we .~ ~~~~ ~ 25 - ~~ .. 

~~ - 
Page 68 1 

I although I'ni not totally up to speed on them -~ I 
z think 'hose kinds of process changes have begun to be 
j discussed. 
4 Q 
s Verizon's operations that discussion is going on? 
b A I'd have to check on that. 
7 Q Does Verimn require its own retail 
8 organization to submit three orders for the same DSI 
9 capacity or DSI service? 

I O  .A Well, it's not the same situation, 
I i because retail customers are not ordering UNEs, 
12 they're ordering either special access or they're 
13  ordering retail DSls, and we build special access, and 
1 4  we build for the retail side. We're not required to 

And can you provide us with what level in 

_ .  . -  
4 that review. 
5 Q. Now, going back to your analogy about 
6 buying a dress, which you brobably have more 
7 experience with than I do -- 
8 A Let's hope so. 
9 (Laughter) 

In  I can state for sure that that's a fact. 
11  Can you think of any circumstance where 
1 2  that particular shop, that retai1 store, would request 
13 you to place three separate requests, three separate 
14 orders, for the same dress? 
15 A Not that I'm aware of, no. 
16 Q. Would you agree with me that having a 
17 competitor submit three separate requests for the 
18 conversion ultimately to a UNE rate going forward 
19 raises the competitor's processing costs, as compared 
20 to just submitting one order? 
21 ' A. I believe Verizon is in the process of 
22 considering a single request process where a UNE 
23 request is submitted, and if there are no facilities, 
24 then not having the CLEC required to submit a second 
25 one as a special access. I think those conversations, 

0. 

1 5  build UNEs 
Q I 1 6  I>ms Verizon offer DSI services to its 

1 7  retail customers? 
A 

I Albert) Maybe if I could just add a 
20 little cin your question of the three orders to do thc 
2 !  conversion. 

At tk time that we got long distance FCC 
23 approval for Vermont and Rhode Island, that process 
24 did exist there. You're talking about the UNE order, - _  s E i a l  access order and then the UNE order, 

Page 68: 
I Q. That was available where, Mr. Albert? 
z A. Vermont and Rhode Island at the times 
3 those were done. 
4 
s review, was there a discussion or an examination of 
6 that triplicate process for determination of checklist 
7 compliance, do you know? 
8 A. Not that I know Of. 
9 (Canny) It was discussed on the state 
o level and covered, I believe, in CLEC testimony. 
I Q. How about in the FCC determination? 
z A. The whole process was included as part of 
3 their overall evaluation of OUT DSI performance. 
4 Q. How about the specific triplicate process 
5 we've been talking about? 
6 A. I'm not sure if that was specifically 
7 mentioned. 
8 Q. How long dces it take Verizon to complete 
9 a DSI installation for its retail customer? 
o A. (Nogay) If there's no construction? 
I Q. Uh-huh. 
2 A. I think the intervals for special access 
3 are. five-day firm-order confirmation periods -- you 
4 know, I'm not exactly sure of the total, but it's 
5 probably in the 10- to 13-day range for special 

Q. And in the Vermont and Rhode Island 27 1 

I 
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S T A T t :  O F  M I C H I G A N  

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION 

* * * * *  

I n  the matter of the complaint of ) 
RRE COMMUNICATIONS, L.L.C., d/b/a 1 
PHONE MICHIGAN, against AMERITECH ) 
MICHIGAN for violations of the Michigan 1 
Te Ierommunications Act. ) 

- . 

Case No. U-11735 

A1 the February 9, 1999 meeting of the Michigan Public Service Commission in Lansing, 

Michigan 

PRESENT: Hon. John G. Strand, Chairman 
Hon. David A. Svanda, Commissioner 

OPINION AND ORDER 

I. 

HISTORY OF PROCEEDINGS 

1 in July 16, 1998, BRE Communications, L.L.C., d/b/a Phone Michigan, (BRE) filed a 

complaint against Amentech Michigan, with prefiled testimony and exhibits. BRE alleged, among 

other things, that Amentech Michigan violated their interconnection agreement by imposing special 

line construction charges, in addition to tariffed nonrecurring and recurring charges, for unbundled 

loopb. Attempts to resolve the dispute through mediation, as provided for by S’ection 203a of the 

Michigan Telecommunications Act (MTA), MCL 484.2203a; MSA 22.1469(203a), were unsuc- 

cessful and contested case proceedings were initiated. 



I’iirsuant to due notice, a prehcaring conference was conducted on September 21, 1998 before 

4drninistratice Law Judge James N .  Kigas (ALJ). In the course of that prehearing conference, the 

4i J cstahlished a schedule for this case and denied the petition for leave to intervene filed by 

Mi ‘liiietr~.) Access Transmission Services, Inc.. and MCI Telecommunications Corporation 

(c(4lr:ctively, MCI). On September 28, 1998. MCI filed an application for leave to appeal the ALJ’s 

niiing h y i n g  MCI’s petition to intervene. On December 7, 1998, the Commission denied MCI’s 

application for leave to appeal. Thus, only BRE, Ameritech Michigan, and the Commission Staff 

(Siatf’) participated in the proceedings. 

.An evidentiary hearing was conducted on November 12 and 13, 1998. Nine witnesses testified 

and S 5  exhibits were received into evidence.’ The transcript contains five volumes of testimony and 

argument covering 81 3 pages. 

On November 25 and December 1 1, 1998, briefs and reply briefs were submitted by BRE, 

Amentech Michigan, and the Staff, respectively. 

On January 7, 1999, the ALJ issued his Proposal for Decision (PFD). On January 14, 1999, 

exceptions to the PFD were filed by BRE and Ameritech Michigan? Replies to exceptions were 

filed by H E ,  Ameritech Michigan’, and the Staff. 

’ lixhibits R-12 and K-13 were not admitted. 

20n January 22, 1999, Ameritech Michigan submitted a corrected version of its 
exceptions. Because BRE and the Staff have not objected, the Commission fmds that the 
corrected version of Amentech Michigan’s exceptions should be received. 

Ameritech Michigan’s reply to exceptions was received for filing one day late. Under the 1 

circumstances, the Commission finds that Ameritech Michigan’s reply to exceptions should be 
accepted. 

Page 2 
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BfU: and Ameritech Michigan arc competing providers of  basic local exchange service in 

k k ~ l l ~ d l l  In late 1996. Ameritech Michigan entered into negotiations with BRE that led to their 

cx-cl;t~oii of an interconnection ageemenr pursuant to the federal Telecommunications Act of 1996 

IF TA). 47 USC 151 et seq. The interconnection agreement, which was signed on February 3, 1997, 

was dpproved by the Commission’s June 5 ,  1997 order in Case No. U-11326 and appears in the 

re(,ord as Exhibit J-1 1.  

In June 1997, BRE commenced offering basic local exchange service in Michigan through the 

acquisition of unbundled loops from Ameritech Michigan pursuant to Section 9.6.1 of the intercon- 

nection agreement4 In most instances, when BRE has ordered an access line from Ameritech 

Michigan. it was provided without controversy.’ However, on 65 occasions that were documented 

prior to the filing of the complaint, Ameritech Michigan refused to provision access lines for BRE 

without imposition of special construction charges. These orders are contained in Exhibit C-21 and 

arranged in table format in Exhibit C-22. While the parties focus on these 65 orders, it is uncon- 

tested that Ameritech Michigan continued the practice of making special construction charge 

demands subsequent to the filing of the complaint. 

%ection 9.6.1 specifies that BRE may request unbundled loops from Amentech Michigan 
b) submitting a valid electronic transmittal service order on Ameritech Michigan’s electronic 
ordenng system. Within 48 hours of Ameritech Michigan’s receipt of a service order, Ameritech 
Michtgan is obligated to provide BRE with a fm order commitment date by which the loop 
covered by the service order will be installed. 

’As of the date of hearing, B E  had between 26,000 and 27,000 access lines in Michigan. 

Page 3 
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The 6 5  orders fit into two broad catcgorics. The first group involves the incidents wherein 

BRE agreed to pay the special construction charges subject to its right under the interconnection 

agrevnicnt to dispute them at a later time. This group involves a collective amount of $60,690.68 in 

spccd construction charges accrued as of the filing of the complaint.6 

~. . 
~ he second group involves the orders that were cancelled. It is BRE’s position that, as of the 

dare ,>t the complaint, it had lost 15 customers having an aggregate of 85 access lines. BRE valued 

caih u1‘the access lines at $29,971, which collectively amounts to a $2.5 million loss. 

The 65 orders’ may be categorized as follows: 

Incidents as listed on Exhibit C-22. 

14/67, 18. 19,23, 30, 66 

2, 8, 9, 1 1 ,  13, 17, 24,29, 31, 32, 
38.46. 5 1. 54, 63 

~ 

:, 3, I ,  10, 36, 37, 39,41,45, 52, 
53, 62, 65 

5 ,  6, 12, 14, 15, 16,20,21,22, 25, 
26, 27, 28,33, 34, 35,40,42,43, 
44/58,47,48,49, 50, 55, 56, 57, 
59,60, 61, 64 

General reasons for additional charges. 

Remote switching deployed as loop. 
concentrator. 

Integrated Digital Loop Carrier with 
no spare physical loop. 

Request for conditioned high capacity 
digital loop. 

Lack of facilities (resolved by dead lug 
throws, wire out of limits, etc.) 

__ 
6Apparently, BRE has refused to pay any of the special construction charges to Amentech 

Michigan 

’Because one of BRE’s witnesses duplicated 2 of the orders and because 1 of Ameritech 
Mjchlgan’s witnesses also omitted several orders in categorizing them, the references to the 
number of orders fluctuates between 64 to 67. The Commission is persuaded that the correct 
number of orders is 65. 
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Ill.  

POSITIONS OF THE PARTIES 

B K t  

. l o  HKE, the key issue involves a determination of the circumstances under which an unbundled 

1 0 1 ) ~  IS  available under the terns of the interconnection agreement or Ameritech Michigan’s tariffs.’ 

BRE contends that a loop is available withour imposition of a special construction charge whenever 

one of Ameritech Michigan’s customers could obtain use of the loop without paying a special con- 

struction charge. According to BRE, a loop is unavailable only in a new, unassigned territory where 

facilbties do not exist or when major facilities would have to be constructed, 

C‘iting the Commission’s October 2, 1998 order in Case No. U-11654, another complaint by 

BKF against Ameritech Michigan, B E  insists that the Commission previously addressed the issue 

of the availability of unbundled loops under the interconnection agreement and determined that a 

loop IS unavailable “if it is located in an area not presently served by Ameritech Michigan, not when 

an area I S  served, but for some reason the order requires a field dispatch.” Order, Case 

N,I .  i j - l  1654, p. 8. 

R E  insists that in all 65 instances where Ameritech Michigan requested payment of special 

cvnstruction charges to provide unbundled loops, the loops must be considered to have been 

available at the time each order was received. According to BRE, the majority of the incidents 

involve situations where the tasks necessary to provide the loop involved a simple field dispatch for 

a dead lug throw, a splice, a wire out-of-limits, or other similar activity that Ameritech Michigan 
- 

‘Section 9.4.2 of the interconnection agreement requires Ameritech Michigan to provision 
loops and ports “where such loops and ports are available.” Under Ameritech Michigan’s Tariff 
M.P S.C. No. 20R Part 19, Section 2, Sheet 1, loops under tariff may be obtained by carriers 
“where facilities are available.” 
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ro:~tindv performs without charge to provide service to its own customers. As for the rest, BRE 

as.;ens that none of them are covered hy Section 9.4.4 of the interconnection agreement, which 

indicales that Amentech Michigan’s provisioning of an unbundled loop through the demultiplexing 

of an integrated digitized loop may he accomplished only through use of the bona fide request 

IBFK) process described in the interconnection agreement. Ac.cording to BRE, at no time did 

Amentech Michigan notify BRE as required by Section 9.4.4 of the interconnection agreement that 

a hpare physical loop was not available, which would have triggered BRE’s option of submitting a 

BFR to Amentech Michigan. 

H R E  also argues that digital loops are purchased out of Ameritech Michigan’s tariff, whieh 

does not provide for special construction charges. Additionally, BRE maintains that allowance of 

thc special construction charges in any of the 65 incidents will result in double recovery of costs by 

Arneritech Michigan because the rates approved by the Commission in the July 14, 1997 order in 

Case No. U-I 1280 already allow Ameritech Michigan to recover the costs of providing unbundled 

loops. In this regard, BRE contends that the total service long run incremental cost (TSLRIC) 

methodology embodied in the MTA specifically ignores the embedded network and focuses on long 

run, forward-looking Costs. Accordingly, BRE argues that it would be inappropriate to allow 

Amentech Michigan to recover any marginal costs associated with revision of its existing network 

to provision individual unbundled loops. 

BRF maintains that Ameritech Michigan’s practice of imposing special construction charges on 

B E  in situations where Ameritech Michigan does not charge its own retail customers for similar 

services constitutes unlawful discrimination under Sections 8.4 and 9.0 of the interconnection agree- 

ment. Section 355 of the MTA, MCL 484.2355, MSA 22.1469 (359, and Section 251(c)(3) of the 

F1A. 47 USC 251(c)(3). BRE requests that the Commission order Ameritech Michigan to cease 

Page 6 
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and iies~sl from imposing special construction charges under similar circumstances in the future. It 

al:>o requests the Commission to direct that Ameritech Michigan stop the practice of including 

la:iguagr on its order forms that purports to require BRE to waive its rights to challenge special 

ctmtruction charges. 

HKli  also contends that under Section 601 of the MTA, MCL 484.2601; MSA 22.1469(601), it 

is entitled to damages for its economic losses. First, BRE requests that the Commission order 

Ameritech Michigan to cancel or to refund, if paid, the special construction charges imposed on the 

occasionh where BRE approved the charges. Second, B E  states that in several situations the 

special construction charges were so high that they resulted in the cancellation of orders, which cost 

BKE a total of 15 customers representing 85 access lines. Asserting that the average value of one 

of its access lines was shown to be $29,971, BRE maintains that its economic loss totals $2,547,535 

for fhe X5 lost access lines.’ RRE also contends that it suffered economic losses in the form of 

attorney fees. consultant fees, and the costs of bringing this action before the Commission. 

Accordingly, BRE asks that the Commission award it a reasonable amount for these costs. Finally, 

BKE requests that the Commission impose fines under Section 601 of the MTA of not less than 

$ i ,000 not more than $20,000 per day for each day that Ameritech Michigan is found to have 

violated the MTA, 

Ameritech Michigan 

.&mentech Michigan insists that the Commission should dismiss BRE’s complaint in its entirety. 

According to Ameritech Michigan, its provisioning of unbundled loops to BRE is fully consistent 

-- 
In the alternative, BRE suggests that the record also supports the award of economic q1 

damages on the basis of several lower per access line valuations. 

Page 7 
U-11735 



wrth rhe ietter and the spirit of their interconnection agreement. Ameritech Michigan argues that 

th- Interconnection agreement contemplates that it should be allowed to recover special construc- 

tion i,harges from BRE in the situations covered by the 65 orders at issue in this proceeding, which 

rennrsenr only I .  15% of BRE's total unbundled loop orders. 

-\inentech Michigan contends that an unbundled loop is only available within the meaning ofthe 

interconnection agreement if all required loop components exist in a contiguous fashion and provide 

a a.ornplete transmission path that can be assigned at the time that the loop request is processed. In 

otner words, it is Ameritech Michigan's position that a loop is available if the required components 

already exist in a filly connec.ted fashion, Ameritech Michigan describes as a connected through 

(('Ti facility. or if all of the required contiguous components exist and are terminated at the appro- 

priate outside plant interfaces so that the components can be connected by the simple dispatch of an 

Aincntech Michigan technician, the cost of which is covered by the normal line connection charge. 

tiowever, Ameritech Michigan maintains that ifthe loop components exist, but are not con- 

tipmus, the loop is not available within the meaning of the interconnection agreement because 

engineering or construction is involved which necessitates the imposition of special construction 

charges According to Ameritech Michigan, if a CT facility is not available to assign as an 

unbundled loop, Ameritech Michigan will endeavor to assemble a loop using existing, available 

component parts that are contiguous. However, if one or more of the required loop components do 

not exist or cannot be provisioned by a simple dispatch, pursuant to Sections 1.4 and 9.4.2 of the 

interconnection agreement, a loop is not available. While Ameritech Michigan is willing to 

p~ovlsion an unbundled loop by assembling noncontiguous components, it insists that the extra 

engineering and construction intervention necessary to do so requires BRE to pay special construc- 

tion charges. 
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Zmcntech Michigan maintains that six of the orders involve situations where BRE’s request for 

a11 unbundled loop involved remote switching. In each of those incidents, Ameritech Michigan 

n&~taIns that BRE requested an unbundled loop in an area served by Ameritech Michigan’s 

S.iginaw main wire center. According to Amentech Michigan, it provides service to its retail 

ciist(mers in that area through a remote switch deployed as a loop concentrator. In each case, there 

u as no spare, existing physical loop. Ameritech Michigan contends that this situation requires the 

ptacernent of a non-integrated digital loop carrier system between the remote location and the host 

central ofice to haul the unbundled loops back to the Saginaw main central office. Ameritech 

Michigan states that it quoted a charge of approximately $28,000 to accomplish the required special 

cqmstruction in each instance because the orders were submitted separately. According to Amen- 

tcch Michigan, had BRE bundled these six orders, Ameritech Michigan would have quoted a charge 

01’$28,000 for the placement of the non-integrated digital loop canier system for the initial loop 

u:ith any additional loops costing only $100 per loop. 

.4meritech Michigan contends that 15 of the orders involve situations where the integrated 

digital loop carrier system had no spare physical loop available. According to Ameritech Michigan, 

Section 9.4.4 of the interconnection agreement specifically governs these situations. Ameritech 

Michigan states that if BRE requests an unbundled loop where the existing facility used to provide 

retail service to the end-user is served by an integrated digital loop camer and there is no spare loop 

that could be used to provision the unbundled loop requested. by BRE at no additional charge, 

hmeritech Michigan first attempts to move the end-user’s service off of the integrated digital loop 

camer system and to reconnect it to a non-integrated digital loop carrier system or to an existing 

copper facility that connects to the main distribution frame at the central office. If no such facilities 

are available, Ameritech Michigan will search for another existing Ameritech Michigan customer 

Page 9 
Li-11735 



that  IS served by a copper loop or a non-integrated digital loop canier facility in the same area so 

that its i'ustomer can be transferred to the integrated digital loop carrier, which will free the copper 

k q i  for- the non-integrated digital loop carrier facility for use by BRE's  customers. Other potential 

s i ihi t ion~ include using a Litespan integrated digital loop camer system to provide the requested 

l w p  t>n 2 1  dernultiplexed basis or to install a new, non-integrated digital loop carrier system to 

p~ovision the unbundled loop in a demultiplexed fashion, which would cost approximately $18,000 

iir rhc first unbundled loop and substantially less for each subsequent loop ordered by BRE. 

.According to Ameritech Michigan, 13 ofthe orders involved loop conditioning or requests for 

cumditioned digital loops. According to Ameritech Michigan, these types of loops are not covered 

b.". thc interconnection agreement and are provisioned in the manner described in its unbundled 

nzhvork element tariff, Tariff M.P.S.C. No. 20R, Part 19, Section 2. Ameritech Michigan states 

that the tariff requires the requesting canier to pay for any special conditioning required for digital 

loops 

.4mcritech Michigan maintains that the remainder of the orders involve situations where special 

construction charges were appropriate due to a lack of facilities. Further, Ameritech Michigan 

believes that a number of these situations could have been avoided had BRE coordinated unbundled 

Ic~op orders with corresponding disconnect orders for the residential customers involved, which 

uould have permitted Ameritech Michigan to reuse the existing loops without the necessity of 

proviyioning a new loop, Indeed, Ameritech Michigan argues that if B E  is not required to absorb 

special construction charges under these circumstances, BRJ? will have no incentive to coordinate 

wnversion requests with disconnect orders. 

Amentech Michigan also maintains that it has not discriminated against BRE. According to 

Ameritech Michigan, it is not appropriate to equate the provisioning of unbundled loops to com- 
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pc'ting local exchange carriers (CLECs) with Ameritech Michigan's service offerings to its own 

rrtail customers. Ameritech Michigan insists that the cost recovery for retail basic local exchange 

st'rice i ' i  different from the cost recovery for provisioning of unbundled loops. Further, Ameritech 

hlichigan argues that the Commission recognized in Case No. U-10647 that Ameritech Michigan 

must treat CLECs differently than its retail end-users, which demonstrates that a distinction exists 

khveen the provisioning of services to CLECs and retail customers. 

4meritech Michigan concedes that it is required to treat BRE and all other CLECs in the same 

niariner that it treats itself. However, Ameritech Michigan argues that it is not required to treat 

CLE<:s in the same manner as it treats retail customers. Ameritech Michigan contends that it is only 

required to provide BRE with unbundled loops in the same manner that it provides such facilities to 

itself for the purpose of providing retail service to end-users. According to Ameritech Michigan, it 

IS neither discriminatory nor unreasonable for Ameritech Michigan to recover special construction 

charges under Sections 9.4.2 and 9.4.4 of the interconnection agreement for only 1.15% of BRE's 

imbundled loop orders. 

Ameritech Michigan also analogizes the situation to the essential facilities doctrine." Ameritech 

Michigan contends that if a facility does not exist, it cannot be considered essential, and is therefore 

unavailable. Moreover, Ameritech Michigan insists that nothing in the FTA or the MTA requires an 

iricumbent local exchange carrier (ILEC) to construct new facilities for a CLEC without compensa- 

tion 

''Under antitrust law, courts have recognized that when one dominant company controk 8 
facility deemed essential for competition in a relevant market, the company with control over the 
facility may be obligated to provide its competitors with access to that facility, if feasible, on terms 
that are reasonable and nondiscriminatory. &, Olvmuia h u i u  Leasing Co v Westem Union 
1 e lemph Co, 797 F2d 370 (7CA 1986); Berkev Photo. Inc v Eastman Kodak Co, 603 F2d 263 
(2CA 1979). cert don, 444 US 1093 (1980). 
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.imt.rifech Michigan also stresses that failure to adopt its interpretation of the interconnection 

agreerncnt constitutes rejection of the cost causer doctrine." Ameritech Michigan asserts that B E  

sliould he required to bear the costs it causes in order to ensure efficient investment incentives and 

ctinect nsk assessments regarding its decision to compete in the telecommunications marketplace as 

a facilities-based provider. Indeed, Ameritech Michigan contends that the cost causer doctrine is 

einbodicd in the FTA and the MTA, which was recognized by the Staff in Case No. U-10647. 

Ameritech Michigan also contends that the special construction costs at issue are not already 

ivcluded in its current rates. According to Ameritech Michigan, its TSLRIC studies assume that the 

existing location of switches, facility routes, and the customer locations are fxed and that the 

technology that the costs are based upon is the least cost, most efficient technology available. 

Amentech Michigan asserts that these costs reflect theoretical, broad, average, idealized perspec- 

tives and do not include special situations arising in real world situations. Accordingly, Ameritech 

Michigan maintains that when special situations arise, special construction charges are appropriate 

arid necessary to capture extra costs from the cost causer. 

With regard to the relief requested by BRE, Ameritech Michigan argues that the MTA does not 

grant the Commission authority to award monetary damages. In the alternative, Ameritech 

Michigan maintains that if BRE has the right to claim damages under Section 601 of the MTA, 

meritech Michigan is entitled to a jury trial as provided by Article I, Section 14 of the Michigan 

('onstitution of 1963. In any event, Ameritech Michigan contends that BRE's claim for monetary 

damages is barred by the interconnection agreement. Citing Section 23.6 of the interconnection 

"The cost causer doctrine derives from the economic concept that society's resources 
should be allocated to their highest value, which occurs when prices are based on the cost caused 
by providing a particular service or element. 
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agrwmeiit. Ameritech Michigan maintains that indirect, special, consequential, incidental, and 

piinrtivi. damages, including anticipated profits or revenues and other economic losses, cannot be 

rf-covered by BKE. Ametitech Michigan also attacks the foundation for BRE’s contention that it 

stiffereti economic losses. Ameritech Michigan asserts that BRE’s witness on this issue lacked 

cxpcrrise to offer an opinion on the valuation of access lines. Ameritech Michigan further argues 

tliat the data relied on by BRE to support its damage claim lack probative value because there are 

sirbstantial distinctions between BRE and the CLECs referenced in that data. Ameritech Michigan 

aiso criticizes BRE’s calculation of its alleged damages due to its failure to account for unrealized 

casts OJ its obligation to mitigate damages. Finally, Ameritech Michigan contends that the 

C ornmission may not award attorney fees under Section 601 of the MTA. 

1 hc Staff 

11 is the Staffs position that Ameritech Michigan, as an ILEC, must provide nondiscriminatory 

service to CLECs of at least the same quality that it provides to itself. Citing Section 251(c)(3) of 

the FTA, 47 USC 251(c)(3), the Staff argues that Ameritech Michigan is prohibited from assessing 

special construction charges to BRE if, under similar circumstances, it does not assess such charges 

( 5 ~  its own customers. Moreover, the Staff insists that the Federal Communications Commission 

(KT)  has interpreted the FTA as requiring ILECs to provide efficient competitors with a meaning- 

ful opportunity to compete, According to the Staff, Ameritech Michigan’s treatment of B E  does 

not constitute a meaningful opportunity to compete. 

With regard to Amentech Michigan’s special constmction tar@ which was submitted as 

L,.xhibit S47,  the Staff insists that special construction charges are only appropriate in very unique 

and highly unusual circumstances. It is the Staffs position that normal work that is required to 
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ptwide service to a customer should not he subject to these charges because the cests associated 

w; th  s w ' h  work are recovered in Ameritech Michigan's monthly recurring and nonrecurring charges 

h i  rinl~undled loops. Citing TSLRIC: information submitted by Ameritech Michigan in Case 

tx). 1 ' - 1  1280, the Staff asserts that most, if not all, of the charges being imposed on BRE as special 

ccmstruction charges are routine costs already reflected in the costs and rates approved by the 

(::inmission. Further, in the event that some of the charges at issue are not reflected in the TSLRIC 

studies filed in Case No. U-I 1280, the Staff maintains that they nevertheless fail to meet the condi- 

tions sei forth in Ameritech Michigan's special construction tariff. 

The Staff also maintains that Ameritech Michigan's unbundled loop tariff and its interconnec- 

tion agreement do not support the imposition of special construction charges. With respect to the 

unbundled loop tariff, the Staff states that special construction charges are appropriate for loop con- 

ditionmg. but not for remote switching deployed as a loop concentrator, integrated digital loop car- 

rier syslems with no spare physical loop available, or lack of facilities. Further, citing Section 9.6.7 

o!'the interconnection agreement, the Staff contends that only reasonable charges for labor may be 

assessed. Accordingly, the Staff concludes that there is no authority in Ameritech Michigan's loop 

tariff or the interconnection agreement to justify the special construction charges at issue in this 

proceeding. 

The Staff recommends that the Commission direct Ameritech Michigan to cease and desist from 

imposing special construction charges under the conditions cited in the complaint, to stop requiring 

BR!2 to waive its rights to dispute special construction charges as a condition of provisioning loops, 
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t(, reimburse BRE for any special construction charges it may have paid, and to pay a fine of 

S i 7(1-001).’’ 

1v. 

PROPOSAL FOR DECISION 

I’hc ALJ first addressed the issue ofthe circumstances under which a loop is available within 

the meaning of the interconnection agreement and Ameritech Michigan’s tariffs. Noting that avail- 

ahlr IS not specifically defined in either the interconnection agreement or Ameritech Michigan’s 

‘lanff M.P.S.C. No. 20R Part 19, Section 2, Sheet 1, the ALJ relied upon the Commission’s 

discussion of the issue of availability in its October 2, 1998 order in Case No. U-11654, wherein the 

Commission stated: 

The Commission agrees with the ALJ and the Staff that a loop is unavailable, within 
the meaning of that term in the interconnection agreement, if it is located in an area 
not presently served by Ameritech Michigan, not when the area is served, but for 
some reason the order requires a field dispatch. Unless the order requires a bona 
fide request for new or different facilities, the time for completion should be gov- 
erned by the performance standards in Section 27. 

(irder, Case No. U-11654, p. 8. 

Although acknowledging that the discussion in Case No. U-I1654 concerned contract perform- 

ance standards for installing unbundled loops, the ALJ found that the Commission’s determination 

was directly relevant to this proceeding, which addresses the cost of installing unbundled loops. 

The .ALJ next found that the conditions contained in Ameritech Michigan’s special construc- 

tions tariff demonstrate that Amentech Michigan is allowed to impose special construction charges 

I2The Staff suggests that a fine of $2,000 for each of the 65 instances cited in the com- 
plaint would be appropriate. In addition, the Staff recommends a $20,000 fine be imposed for 
Ameritech Michigan’s violation of Section 305 of the MTA as well as another $20,000 fine for its 
violation of Section 355. 
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ir only Ley unique and highly unusual circumstances. In so doing, the ALJ agreed with BRE and 

tlie ?tali that normal work required to provide service to a customer should not be subject to special 

cqinstruction charges. Further, he found that no unique or unusual circumstances were present in 

lbls proceeding to support the imposition of special construction charges. Indeed, the ALJ con- 

cluded that the construction charges at issue in this case are normal costs that properly belong in, 

and ai-e rcflected in, Amentech Michigan's tariffed rates. 

a the ALJ also agreed with BRE and the Staff that Ameritech Michigan is obligated to treat 

C IL.EC:s as its treats itself. Accordingly, the ALJ determined that a loop is available as an unbundled 

lc~op, and not subject to special construction charges, if Ameritech Michigan can use the loop to 

connect one of its customers without imposing additional costs. 

.The ALJ was also persuaded that loops were available within the meaning of the interconnec- 

tion agreement under all of the circumstances described in the 65 incidents shown on Exhibits C-21 

and C'-22 because the record established that Ameritech Michigan would have provided service to 

retail customers without imposing special construction charges 

The ALJ also agreed that the special construction charges assessed against BRE by Ameritech 

Michigan are also recovered in Amentech Michigan's monthly recurring and nonrecurring charges 

fir unbundled loops. In reaching this conclusion, the ALJ observed that Ameritech Michigan's 

1 SLRIC' studies approved in Case No. U-11280 determined the cost of providing unbundled loops 

on R lorir tun, forward-looking basis. He also noted that the TSLRIC developed for unbundled 

network elements contemplated a wide range of circumstances and included all costs to prepare the 

ifivestment for the provision of service to a customer. Furthermore, he concluded that the TSLFUC 

information demonstrated that most, if not all, of the special conshuction.charges are routine types 

of costs already reflected in the costs and rates approved by the Commission. Further, the Aw 
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exprcsscd agreement with the Staffs position that if any of the components of the special construc- 

t i im costs are not already reflected in the TSLRIC studies filed in Case No. U-11280, then Ameri- 

tcih Michigan’s remedy is lo revise the methodology used to identify its costs in its next biennial 

cost jLudq. 

Based on his findings, the ALJ concluded that Punentech Michigan violated the interconnection 

agreement and the MTA by requiring BRE to pay special construction charges. The ALJ recom- 

mended that the Commission order Ameritech Michigan to cease and desist demanding special 

construction charges under similar circumstances in the future. Additionally, the ALJ found that 

Ameritech Michigan’s requirement that BRE waive its right to dispute the special construction 

charges as a condition of provisioning loops violated the dispute resolution provision of the inter- 

connection agreement. Accordingly, he also recommended that the Commission order Ameritech 

Michigan to cease and desist from requiring BRE to execute such waivers in the future. 

With regard to the damages requested by B E ,  the ALJ found that Section 601 of the MTA 

authorizes the Commission to fashion a monetary award that would make BRE whole for any 

economic losses that it may have suffered as a result of Ameritech Michigan’s actions. While the 

ALJ concluded that the record did not support BRE’s claim that it suffered an economic loss with 

respect to lost customers, he found that the Commission should order Ameritech Michigan to cancel 

any special construction charges that have not yet been paid and to order Ameritech Michigan to 

refund any charges already paid. In addition, the ALJ recommended that the Commission award 

BRI: its attorney fees and costs for bringing this complaint. Finally, the ALJ recommended that the 

( ommission impose a fine of $1 70,000 as proposed by the Staff 
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